
	

	 	

IN	THE	MATTER	OF	AN	ARBITRATION	

under	the	Labour	Relations	Act	

BETWEEN:		

UNITED	STEELWORKERS	LOCAL	7949	

(the	“Union”)	

-AND-	

	

FENNER	DUNLOP	INC.	
(BRACEBRIDGE)	

(the	“Employer”)		

RE:		Grievance	GM-10-16	

	 	 	 	 	 									STD	Plan	

	

	

Before:				SOLE	ARBITRATOR:		M.G.	Mitchnick	

	

APPEARANCES:	

For	the	Union:	

Dale	Hogg,	Staff	Representative	
Melissa	Puccini-Lott,	Local	Union	President	
Rod	Smith,	Local	Union	Vice	President	
Gregg	Mann,	Witness	

	

For	the	Employer:	

John	Hyde,	Counsel	
Corinna	Barnes,	HR	Manager	
Stefan	Perkic,	VP	Manufacturing	

	

Hearing	held	in	Bracebridge,	Ontario	on	August	14,	2017.	
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	 	 	 	 	 AWARD	

	 In	August	of	2016	the	company	announced	that	it	was	turning	over	the	

administration	of	its	Short-term	Disability	(STD)	Plan	to	Great	West	Life.		That	was	

prompted	in	part	by	the	elimination	in	the	previous	month	of	the	Payroll	Division	at	this	

Bracebridge	facility	itself.			But	more	than	that,	the	company	was	concerned	about	the	

time	it	was	taking	the	plant’s	Human	Resource	Director,	Corinna	Barnes,	to	administer	

the	Plan	internally,	as	well	as	having	concerns	about	the	handling	of	confidential	

medical	information,	and	the	fact	that	this	was	not	an	area	of	expertise	for	the	

company’s	personnel.			Great	West	Life	for	years	has	been	the	administrator	of	the	

company’s	Long-term	Disability	(LTD)	Plan,	and	it	only	made	sense	from	the	company’s	

perspective	to	enlist	the	expertise	of	that	insurer	to	administer	the	Short-term	Plan	as	

well,	so	that	employees	when	necessary	could	move	seamlessly	from	one	Plan	into	the	

other.			To	do	that,	however,	the	company	has	simply	brought	forward	all	of	the	Forms	

previously	required	by	Great	West	Life	to	support	an	LTD	claim.			This,	the	Union	says,	

has	meant	increased	delays	in	payment	along	with	significantly	more	information	than	

has	been	required	under	the	Short-term	Disability	Plan	since	that	Plan’s	inception	in	the	

parties’	first	collective	agreement	in	the	mid-80’s.		The	Union	takes	no	issue	with	the	

decision	of	the	company	to	enlist	a	third-party	to	administer	the	terms	of	the	STD	Plan;	

it	grieves,	however,	that	both	the	practice	and	the	collective	agreement	have	been	clear	

and	consistent	for	decades	as	to	the	extent	of	information	required	of	an	employee	to	

support	an	STD	claim,	and	that	the	Policy	and	procedure	now	adopted	by	the	company	

is	simply	in	violation	of	both.	

	 The	collective	agreement	does	in	fact	stipulate	the	following:	
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	 ARTICLE	XXIX	–	DISABILITY	BENEFIT	PLAN	

	 29.01				…	

	(b)		All	absences	over	two	(2)	working	days	will	be	treated	as	an	unpaid	
leave	of	absence.		Short	Term	Disability	begins	on	the	third	day	of	absence,	
if	the	employee	seeks	medical	assessment	on	the	third	day	and	provides	a	
medical	note	indicating	doctor’s	assessment	of	disability.		The	note	must	
detail	the	first	date	of	assessment	and	the	return	date	(if	known).	
Employees	are	required	to	provide	a	doctor’s	note	detailing	the	approved	
return	to	work	date.		Any	absence	longer	than	five	working	days	will	
require	the	Medical	Leave	of	Absence	(MLOA)	Functional	Abilities	Form	
(FAF)	to	be	completed	by	a	doctor	and	given	to	the	Company	by	the	fifth	
day	of	absence	to	continue	receiving	MLOA	compensation.		If	a	FAF	can	
not	be	completed	by	the	fifth	day,	due	to	doctor	availability,	the	employee	
then	must	notify	Human	Resources	of	the	scheduled	date	for	FAF	
assessment.	

	(c)		Scheduled	overtime	will	not	be	treated	as	regular	scheduled	work	for	
purposes	of	illness,	therefore,	will	not	be	considered	as	the	first	or	second	
day	of	absence.		In	the	event	the	Company	requests	Doctors’	notes,	forms,	
etc.	and	there	is	a	cost	involved,	the	employee	will	pay	the	cost	but	will	be	
reimbursed	from	the	Company	no	later	than	ten	(10)	working	days	after	
submitting	the	bill	to	the	Company.	

		 	 	 	.	.	.		

	

		 	 	 Followed	By	

	

29.02	 75%	of	the	employee’s	weekly	base	rate	(to	a	maximum	of	$675.00/week,	
$700.00/max	in	Year	3)	for	a	(26)	twenty-six	week	period.	

	

		 	 	 	 Followed	By	
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29.03	 66.67%	of	the	employee’s	weekly	base	rate	(to	a	maximum	of	
$5000/month)	until	recovery	or	death	or	age	65	years.	

	

Mr.	Greg	Mann,	giving	brief	evidence	on	behalf	of	the	Union,	was	with	the	company	for	

36	years	to	the	point	of	his	recent	retirement.				He	testified	that	over	the	course	of	his	

employment	he	has	applied	for	STD	on	many	occasions,	and	the	requirement	was	

always	the	same:		if	you	were	off	three	days	and	wanted	pay	for	the	third	day,	you	went	

and	got	a	doctor’s	note	and	it	was	in	your	next	regular	pay.			As	far	as	the	content	of	the	

note,	it	indicated	what	day	you	were	off,	and	when	you	were	seen	by	the	doctor,	“that	

was	basically	it”.				If	you	were	off	longer,	you	needed	to	bring	in	a	Functional	Abilities	

Form	(FAF)	filled	out	by	the	doctor.	

	 The	company	as	well	called	one	witness,	Ms.	Barnes	herself.			Ms.	Barnes	

essentially	confirmed	what	Mr.	Mann	said	the	practice	on	a	“doctor’s	note”	had	been.				

It	had	to	be	clear	that	the	note	was	actually	from	the	doctor,	that	it	indicated	when	the	

employee	was	seen,	and	the	expected	date	of	return,	if	known.			As	far	as	“indicating	

doctor’s	assessment	of	the	disability”,	as	referenced	in	Article	29.01,	Ms.	Barnes	

explained	that	that	meant	that	the	company	was	looking	to	the	doctor	to	confirm	that	

the	employee	was	off	work	due	to	“medical	reasons”	–		without	having	to	indicate	what	

those	medical	reasons	were.			For	an	absence	lasting	any	longer	than	5	days,	an	FAF	

filled	out	by	the	doctor	was	required	as	well,	as	soon	as	the	employee	was	able	to	get	

back	in	to	see	their	doctor	to	provide	it.				Once	on	STD,	Ms.	Barnes	continued,	she	

would	just	keep	in	contact	with	the	employees	every	few	weeks	for	updates	and,	

depending	how	long	they	were	off	and	how	many	follow-up	appointments	they	had,	she	

might	request	a	further	FAF	to	be	provided	by	the	doctor.	

	 The	current	collective	agreement	runs	from	November	1,	2014	to	October	31,	

2017,	and	Ms.	Barnes	was	part	of	the	company	team	meeting	with	the	Union	to	
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negotiate	that	agreement	in	2014.			The	evidence	surrounding	those	negotiations	is	not	

in	dispute.			At	some	point	in	the	negotiations	the	parties	were	discussing	some	issues	

around	sick	pay,	and	in	the	course	of	that	Stefan	Perkic,	the	Vice-President	of	

Manufacturing,	mentioned	that	it	was	the	company’s	intention	to	move	to	a	third-party	

administrator	for	the	Short-term	Plan	(as	already	existed	for	the	Long-term	Plan).		The	

Union’s	staff	rep	of	the	day	responded	that	the	Union	has	a	Plan	which	can	cover	Short-

term,	and	suggested	that	the	company	consider	that.			The	staff	representative	went	on	

to	note	that	sometimes	when	a	third-party	is	brought	in	the	benefits	get	changed,	and	

Ms.	Barnes	responded	that	any	issues	over	that	could	be	brought	to	her,	as	that	was	not	

the	intent.			The	Union	was	asked,	beyond	that,	whether	they	were	looking	for	any	

change	to	the	contract	language,	and	the	Union	indicated	that	it	was	not.				

	 The	change	to	a	third	party	administrator	did	not,	as	noted,	take	place	until	

August	of	last	year,	and	Ms.	Barnes	was	asked	in	chief	why	it	had	taken	so	long	for	the	

company	to	follow	through	on	this.			Ms.	Barnes	responded	that	meetings	with	the	

insurer	had	to	be	co-ordinated,	and	that	it	does	take	some	time	to	negotiate	a	program	

that	ensures	no	big	changes	for	the	employees,	or	call	for	them	to	be	doing	anything	

that	they	were	not	required	to	do	before.			Asked	on	cross	whether	there	really	was	

nothing	new,	Ms.	Barnes	responded	that	she	had	thought	about	that	after	she	said	it,	

and	although	the	employee	was	still	required	to	provide	the	doctor’s	note	and	the	FAF,	

there	were	in	fact	additional	Forms	that	now	were	being	required	with	the	application,	

and	that	the	Forms	were	different	from	what	had	been	required	of	the	employee	for	

STD	alone.			What	was	required	by	way	of	the	“doctor’s	note”	previously	has	already	

been	described,	and	the	FAF	that	had	been	part	of	the	support	for	an	absence	extending	

beyond	5	days	is	attached	as	Appendix	A	to	this	Award.				Attached	as	Appendix	B	is	the	

package	that	an	employee,	with	the	interjection	of	GWL	as	the	administrator,	is	now	

required	to	submit	for	an	STD	claim.			As	one	would	expect,	given	the	different	standard	

of	disability	typically	expected	in	a	short-	versus	long-term	disability	claim	(as	well	as	the	
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stakes	for	the	insurer),	the	difference	in	these	two	sets	of	requirements	is	far	more	than	

one	of	form,	or	superficial	in	nature.			Apart	from	the	company	being	required	to	

complete	a	detailed	Form	as	well	before	the	claim	will	be	assessed,	the	doctor	is	now	

required,	amongst	other	things,	to	identify	both	a	“Primary	diagnosis”	and	“Secondary	

and/or	Complications”.			Additionally,	the	following	authorizations	are	required	from	the	

employee:	

	Authorization	Request	
	
	We	need	your	permission	to	obtain	information	that	will	help	us	assess	your	
claim.		By	signing	this	authorization	request,	you	give	Great-West	Life	permission	
to	obtain	this	information	from	your	doctor,	your	employer,	other	insurers	and	
hospitals	where	you	received	treatment.	

And	further:	

	Great-West	Life,	any	healthcare	or	rehabilitation	provider,	any	plan	
administrator,	any	insurance	or	reinsurance	company,	administrators	of	
government	benefits	or	other	benefits	programs,	any	person	having	knowledge	
of	me	or	my	health,	other	organizations,	or	service	providers	working	with	Great-
West	Life	or	the	above	to	exchange	my	personal	information,	when	relevant	and	
necessary	for	the	purposes	of	investigating	and	assessing	my	claim(s),	
administering	coverage	that	I	may	have	with	Great-West	Life	and	administering	
the	group	benefits	plan.	This	may	include	performing	independent	assessments;	

.	.	.		

	Great-West	Life	to	disclose	personal	information	about	my	claim(s)	to	an	auditor	
authorized	by	my	employer,	plan	sponsor,	or	their	agent,	or	by	Great-West	Life	
for	the	purpose	of	auditing	the	assessment	of	claims;	

	

All	of	this	has	been	introduced	in	the	face	of	a	collective	agreement	which,	unlike	most,	

actually	does	specify	the	level	of	information	that	an	employee	will	be	required	to	

supply	to	support	an	application	for	Short-term	benefits,	and	the	evidence	of	both	

parties	lines	up	to	confirm	how	limited	that	was.	
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	 The	company’s	“defence”	to	this	challenge	to	the	change	is	that	the	Union	cannot	

both	approbate	and	reprobate.				That	is,	what	is	being	sought	now	with	a	Short-term	

Disability	application	is	no	different	than	what	previously	had	been	sought	by	the	

insurer	for	Long-term	Disability,	and	there	has	never	been	any	complaint	by	either	the	

Union	or	its	members	in	the	case	of	the	latter.				What	is	different,	however,	is	that	the	

collective	agreement	is	silent	on	what	can	be	required	of	an	employee	for	purposes	of	

qualifying	for	Long-term	benefits;	in	contrast	to	the	case	of	Short-term	benefits,	where	

the	Union	has	negotiated	into	its	collective	agreement	very	specific	language	as	to	what	

is	required	to	support	the	claim.			While,	as	Mr.	Hyde	fairly	points	out,	clause	(c)	of	

Article	29.01	does	make	reference	to	any	company	requests	for	“forms,	etc.”	in	the	

plural,	the	evidence	is	clear	as	to	what	additional	Forms,	at	a	later	point	in	time,	the	

company	was	in	the	practice	of	requesting,	and	this	blanket	statement	about	covering	

the	cost	of	such	Forms	cannot	be	read	as	over-riding	the	detailed	and	explicit	language	

of	29.01(b).		In	contrast	to	the	language	here,	OPSEU	and	Ontario	Public	Service	Staff	

Union	(1987),	28	L.A.C.	(3rd)	10	(Saltman),	was	a	case	in	which	the	arbitrator	noted	that	

“there	was	nothing	in	the	collective	agreement	which	required	negotiation	with	the	

union	regarding	a	change	in	the	methodology	for	claiming	insured	benefits”;	and	that	

the	relevant	article	of	the	collective	agreement	“is	limited	by	its	express	terms	to	

changes	in	benefit	coverage”.			Any	changes	in	procedural	requirements,	accordingly,	

were	left	to	the	unrestricted	rights	of	management.			West	Coast	Energy,	2004	

CarswellNat	7565	(Hall),	is	the	same,	noting	at	paragraph	10:			“Thus,	the	absence	of	

collective	agreement	language	here	establishing	a	procedure	for	claiming	short	term	

disability	benefits	does	not	preclude	the	Employer	from	introducing	a	uniform	policy,	

including	a	requirement	that	forms	be	completed	to	support	an	application	for	

benefits”.	

	 In	sum,	I	am	of	the	view	that	Ms.	Barnes	instinctively	had	it	exactly	right	in	

looking	to	set	this	up	with	the	insurance	company:		in	moving	the	responsibility	for	
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administering	short-term	disability	claims	away	from	the	company	and	putting	it	in	the	

hands	of	third-party	professionals,	it	was	important	that	the	transition	[at	least	if	done	

during	the	period	of	the	current	collective	agreement]	be	effected	without	requiring	the	

employees	“to	do	anything	that	they	were	not	required	to	do	before”.		Unfortunately,	I	

have	to	find	that	the	company	has	demonstrably	failed	in	the	execution	of	that	goal.	

	 Notwithstanding	the	efforts	of	Mr.	Hyde,	therefore,	I	conclude	that	the	grievance	

must	be	upheld,	and	as	requested	direct	that	the	company	“withdraw	the	Third	Party	

Short	Term	Disability	Administration	Policy”	implemented	in	August	of	last	year,	and	

that	if	it	wishes	to	continue	to	engage	the	services	of	a	third	party	to	administer	its	

Short-Term	Plan,	it	ensure	that	the	demands	of	the	third	party	are	consistent	with	the	

language	and	practice	in	effect	under	the	parties’	collective	agreement.	

	 Although	I	recognize	that	this	current	collective	agreement	is	nearing	its	

expiration	in	any	event,	I	will	remain	seized	of	the	matter	in	the	usual	way	to	deal	with	

any	disputes	that	may	arise	with	respect	to	the	implementation	of	my	Award.	

	 	

Dated	at	Toronto	this	31st	day	of	August,	2017.	

	

	 	

	

	

																							Arbitrator	
	

	



Appendix A





Appendix B




















