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BET\VEEN: 

4155859353 SURDYKOVJSKI 

IN THE MATTER OF AN ARBITRATION 
(Under the Labour Relations Act, .1995) 

LAKEHEAD UNJVERSITY 
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(the "University") 

-AND-

LAKEHEAD UNIVERSITY FACULTY ASSOCIA TlON 

(fne "Association ") 

AND IN Tim :MATTER OF an arbitration of grievances of Dr. Jean-Yves Ben.mrd 
under collective agreement betwe0n the parties 

BEFORE: G. T. SURDYKOWSKI- SoJe Arbitrator 

APPEARANCES: 

For the University:. Ban:y Ku.rctzky, Counsel; James D. Henderson, Counsel; Ane Lowe, 
Law Clerk; Ra.y Raslack, Associate Vice President. Human Resources (retired); Rodney 
Hanley� Provost and Vice President Academic; Kathy Pozihun, Vice President Finance 

an.d Administration. 

For. the Association: Chris Hacio, Counsel; Professor Jeu.y Phillips, LUFA 
Representative; Dr. Jean Yves Bemard, Grievor. 

RECEIVED 

HEARING BElNG HELD rN THUNDER BAY, ONTARIO. DEG 0 9 !014 

Ministry of Labour 
DRS� ARBITRATION SERVICES 
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format, by r.nyone other than the parth::s:, other than fur use in legal proceed.ings, for not-for-pro.6t 
educational purposes, or as required. or permitted by law, without expre-ss "vr.itten consent is prohibited.) 
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.FURTH.ER PRODUCTION A \V ARD 

.1.. Further issues concerning the documentary evidence in this proceeding arose 

during the hearing on November 24 and 25, 2015. lt emerged during Dr. Constance 

Russell's testimony that there may have been. drafts exchanged of what has been. referred 

to as the 'joint Affidavit" which she and others signed. The ')oint Affida:vit" was in 
evidence, but no drafts or communication in. that respect .bad been produced. Jt also 

emerged that there may have been email. or other communications between Dr. Russell 
and the .investigator engaged by the Universjty who produced th.e ''Noonan Report". 

2. Dr.. Russell was required to look for and produce and such. documentary evidence 
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in her possession, powe:r, o.r controL She did so, the result bei.ug quite a number. of 

additional docm:nents . This na11.1rally prompted the Association to ask for production of 
any such documents in the possession, power, or control of any of the other signatories to 

the "jo.int Affidavit". The University agreed to conduct the appropriate search in that 

respect, and to produce any such documents if they exist. 

3. .In addition_, the docum.enta.ry evidence includes copies of complaints and other 

documents filed by the gricvor at the Human Rights Tribunal of Ontario (the "J-:ffi.TO�') in 

Fre.nch and English translations of those documents by the University. Dr. RusseJI was 

referred to and gave evidence about the English tr.ansla:tions, followiug which counsel for 
the Association advised that the grievor took issue with the accuracy of some of the 

EngHs.h translations. For example, some of the English translations ofthe grievm:'s 

complaints to the HRTO include multiple uses ofthe word .. liar" in ref�rEm.ce to at least 
some of the persons who were involved in the conflict with the grievor which led to the 
discip.Hnes a.nd. eventually the discharge ofthe grievor whjch a.rc the subject ofth.i.s 

proceeding. The griever apparently denies that. he used the W·Jrd "liar" in the French 

language docum.ent(s) as flied. This a:ssertion of the griever's disagreement with the 
English translations of his docu.."TT.cnts is disconcerti:o.g because, as counsel for the 

University pointed out, that very question was asked of the Association when the hearing 
io. this matter began nearly a year ago. The Association was asked whethc.t .it took lssue 

with the accuracy of any o:f. the translated documents, and no issue was raised uutil the 

hearing November 25, 2015. Tlle lJ.o.i.vcrsity asked and I considered it appropriate to 

reqwre the grievor to identify the English translations tb�t he takes jssue with. 

3. Because the parties and counsel seemed to be agreeable my initial thought was 

that it was tmn.ecessary to make and formal orders or dtrectbns. However, upon further 
reflection 3.ud having regard to how this matter has proceeded to date, I ccm.sider it 

appropriate to do so in o:rde:r: make clear what is required. 
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(a) l ORDER THE UNIVERSITY TO conduct a thorough appropriate search for 

any drafts of the "joint Affidavit" or any d:r:afts of any individual Affidavit which 

has been or may be refen:ed to, and a:o.y documented comm.unicati.ons in that 
respect. This includes any such drafts, and any email or other comm.w1ica.ti.ons 

about the drafts of the ']oj:ot Affidavit" or any individual Affidavit, and any notes 
or other .records in that respect or with respect to any verbal communications, 
wllich are .in the possession, _povver or control of the University o.r of any Qtbe.r 

individual whether or not signatories to the '�joint A:ffi.davif', and whether or not 

they have already testified or wi11 testify in this proceeding. 

(b) I ORDER 11lA T if a legal privilege is claimed with respect to any document to 
which ihe Order in paragraph 4(a) applies, the document and. the privilege 

cl.ahned must be identified so tba.t that issue can be dealt with .if 1.1ecessary. 

(c) l O:RDER THE ASSOCIAtlON AN.D THE GRIEVOR to identify in writing 
every translation that they or either of them takes issue with .in every E.uglish 

translated document that has been p:r.oduced. in this proceeding, whether o:r. not the 
documen.t .ha� been . .referred to in. the evidence, and to specify what they or cith0r 

of them asserts is jn every case the correct translation .. 

(d) .I ORDER THAT the production required as aforesaid be completed by no Jatcr 

than 4:00p.m. on Friday, January 30, 3015, so that counsel have time to review 

the productions before the heating resumes on Ma.rch 4, 2015 (as currently 
scheduled). 

5. I will convene a telephone conference call with counsel to deal with any issues 

concerning the product1on o:rdeted herein. 

DATED AT TORONTO TI-llS 28TH DAY OF NOVEMBER 2014. 


