4+ gb3e
10509~x2~{3

INTHE MATTER OF AN AMIE»ET&;WQA{ DRs . 4

BETWEEN
THE CORPORATION OF THE TOWN OF KINGSVILLE
( THE EMPLOYER )
AND
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS
| ( THE UNION )

AND IN THE MATTER OF THE GRIEVANCE OF
ERMESTO MARQUES - GRIEVANCE  No. 1128 -13

ARBYTRATOR: K. A, BINNEGAN

APPEARANCES:

FOR the EMPLOYER
COUNSEL -~ PATRICK F. MILLOY
CHIEF ADMINISTRATIVE OFFICER — DAN DEGIOVANNI

FOR the UNION
COUNSEL - KATHERINT FERREIRA
BUSINESS REPRESENTATIVE -~ BRIAN MANNINGER

HEARING HELD at WINDSOR, ONTARIO, on JANUARY 29, 2014




AWARD

This grievance, submitted November 23, 2613, atieges thet * the Employer has iopiroperly
Jaid off sud/or tevminated the empivyment of Mr. [Eruesto] Margues, contrary to the
Colleetive Agreement. *

 The Griever was esmployed in the Public Works Department with o senforily date of June
20, 2011, making him the junior employee on the bargsining wuit seniority Hist. He was laid
off frowm thé% position on June 28, 2633, On that date, he moved inte 2 Sexsonal Employes
position by displacing the junior ¢zoployee in that position puwrsnant to the bumping
procedure set out in article 1301 of the collective agreemment. The ferus and conditions of
smployment applying o sensonal exaployees ave set out in the “ Latter of Uinderstandiug Re
Seasonal Employees ' attached 0 the collective sgreetnent, In that Jetter, the partiey
agreed that seasonal eniployment will be from April 1 through November 38 annually.
Accordingly, the Grievor’s seasonal employment, aleng with that of the other seasonal
employezs, ended on November 30, 2013, by eperaton of that leiter of understanding,
However, in mid-Movember, the Employer offered the Griever “ works in & part-time non-
union position at the Avena commencing December 2, 20013, at the same howrdy rate as his
previowus seasonal employment, The Grievor aceepted that offer of part-tine not-wnion
work and they filed this grievance on Movember 28th. By the grievance, he it clajm,iné;
entitiement to enough of the hours novr beimg worked by the other Six or seven part-tieos
non-anjon employees a¢ the urena to give him 40 hours 2 week, being full-tiwne hovrs, Ity
alleged in the grievance that not giving the Grievor foll-time hours af the avena doing non-

updon work is a viokation of the collective ugreement covering this bargaining unit.
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On it face, the claim that a collective agroement eovering a particular burgaining uuit and
protecting idemtified barguintug wnit work entitles s laid-off hargeising woit employoe ko
claim non-bargaining wait work is, in axy view, somuewhat of a ‘head-scrnteber’ 08 a starter.
The Union subneitted as the basis for (his claim that the end of the Grievor’s seasonal,
ewployment on November 30th constitnted 2 * jay-off * within the termy of the collestive
agresmeut tk‘i:gg@z'img the {ay-off provisions o the agreement,
 Artiele 11.01 defines a laysl¥ nnder this rotlective sgrecinent as fucluding “. . . » redustion
in the normal daily or weekly hours of work of one or more full-time enaplovess,” Jn the
event of a kayolf, aviicle 11 then goes on to 9t out the procedure which applies, indlading
the bumping procedure nnder subsection (d). As noted, that iy the procedure used by the
Griever to obtain seasonal employment, However, on the express terms of the parties®
agreement, avticle 11 bas no apéii.mﬁon here.
The Letter of Undeyntanding Re Seasvpal Employees eommences with, * ... wnless
_specilically referenced jn this {etter of understanding, the Colfective Agrevmvent dees not
apply and the following terms and conditives of emplayment shall apply to seasonsl
employees. .. *, There js no refevence, express oy ixaplied, to articie 11 in that Letter of
Understanding; and, therefore, i cleayly does not apply. Further, there iy .mo referencs of
any Kind in that Letter of Understanding to layoff, or a layoff procedure, with respect 23
seasomal enapluyees. The Letter simply sets oud Novembex 30% as the aupanal cessation date
of seasonal sployrent. Aceordingly, there was o further layoff of the Gricvor ont

November 30%, Rather, his easons] esnployment simply ended, along with all of the other
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sensonal exuployees, of the 2048 of the seasonal employment period. That becomes readily
upparent, in wmy view, when it is noted that the Grievor id not sttempt to initiste the layoff
procedure under axticle 13, ay he did in March ¢o bomp tnde a seasonul employee position.
,C'lenriy, e did not obtain kis part-time non-arion job at e arena through any collertive
agreement dayolf bumping procedure. Rather, it was gratuitously oflered to him by the
Employer npon the expivation of the seasonal employment period.
The Unton alse veade reference to article 2.02 of the collective agreement jn support of the
Grievor's claim of entitlenent o full-time hours #¢ the avena. Ayain, there is ne veference,
express or implied, in the Letter of Undearstanding Re Seasonal Employees to article 2.02.
Therefore, it dovs not apply to seasonal employees by express agreement of the partes,
At the bearlng, the Uniow alluded to the Griever being an ‘atyplcal’ seasnnal employee of
some Kind by viviae of baving bamped into that @uﬁiﬁ&m However, it was left unesplained
5 to where that is found tn the eollective agreeraent or the letier of understanding or how
thut would swmehow give bin seme type of special status entithing him to feli-thne houwrs in

a job ouiside the bargaining unit after the end of the scasonal cwployment period.

in the result, sy fheve was no violation of the collective agresment here, the ggm'*ﬁewanée ig

dewnded,

Drated: Febewsry 17, 2054
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