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IN THE MATTER OF AN ARBITRATION 

BETWEEN: 

AND 

REC;f::�\lED 
JAN 2 'I ZfJ'\4 

Ministry of Labour 

DRS- ARBITRATION SERVICES 

CERTAll-ITEED INSULATION CANADA 

UNIFOR LOCAL 80-0 

AND IN THE MATTER OF A UNION GRIEVANCE RELA TTNG TO A FREEZE ON 

VACATION REQUESTS 

ARBITR.6,. TROR: J .F. W. Weatherill 

Hearings in this matter were held at Ottawa on December 13, 2013 and January 14. 2014. 

P. Hunt and T. Finlay, for the union. 

R. Bell, for the company. 

AWARD 

In this grievance, dated October 24, 2013, the union alleges that the company 

improperly imposed a freeze on vacation requests, The issue is whether or not it was open 

to the company to do this, having regard to the provisions ofthe collective agreement and 

to the circumstances. 

On October 21. 2013, the company posted a notice to employees the text of which 

is as follows: 

Please be advised that there will be a freeze on all vacalfon and Banked Swt 

requests from October 27, 2013 to November 30, 2013. This freeze on 

vacation requests will greatly improve our ability to maintain .increased 
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production levels and train new employees during this period oft/me. 

Vacctrion. requesrs rhal have already been approved during this time frame 

will remain approved. 

I would like to tel lee the opportuni�vro thank the Union members for thelt co� 

operation and undersltln.ding of this vaclllion freeze. The flexibility of our 

"''ork force reflects favorctbly to our logistics tecmt and rhe re9'i of the 

Certain Teecl/Sainc-GobaLn family. 

Gerald Amannt 

Plant M!tnager 

rt is agreed that the company had need of a full, or almost full workforce ("all hands 

on deck" as counsel put it), since it had recently shut down production fi:om late August until 

late October. while the glass me Iter was rebuilt. There was no production during this period. 

The com puny me.nufacturers fibreg!ass insLtlation for industrial and commercial construction 

and has a r�gular workforce of some 100 employees, working four shifts on a twenty� four 

bour, seven�day basis. There was thus an urgent need to resume production. and produ.ction 

at a high volume, to fill orders. 

There is no evidence as to how many employees had scheduled vacations during the 

period mentioned, nor as to how many had pianned to request vacations then. There have 

been no individual glievances with respect to the vacation freeze. This is a union gtievance 

relating essentially to the interptetation and application of the collective agreement. ! shall 

detll first with the scheme established by theGe provisions, and then with certain evidence 

relating to past practice and to bargaining, and to the effect these me.y have on the application 
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of those provisions. 

Jt is useft.tl to set out the management rights clause of the collective agreement, the 

material portions ofwh.ich are as follows: 

2. 04 Management Ri�hts 

The union acknowli!dges thcll it Is th� right of the company to: 

2.04(A) Maintain order. discipline and effzclrmcy. 

2.04(.0) Operate and manage its business in all respects, exc«pt where this is in 

contradiction with the terms ofthls agreement. 

2.04(E) Make uml alterfrom time 10 time rules and regulations to he observed hy 

employees provided such rules and regulations are reasonable and not inconsistent 

with this agreement. 

The question is whether or not the pro,•isions of article 10 of the collective 

agreement, which deals with vacations, have been contradicted by or are inconsistent with 

the action of the company in imposing a vacation freeze. The mat�rial provisions of article 

I 0 are as follows: 

ARTICLE 10" VACATIONS 

Vllcacion to be earned and taken in a calendar year. Effective January I. 20/1 

evel)JOI1e will receive a full vacation entitlement. Vacatio1t pay at 2% gross earnings 
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or ccml rme whichever is greazer per wee/c. 

[Counsel for the union emphasised the use of the term "entitlement". and it may 

be noted tl1at this tcm1 appears on three occasions in the provisions relating to 

vacation for the ON�call classification, as well as appearing in the provisions 

hereafter cited.] 

10, 02(A) Norwlzhsranding Article 10. OJ {"Eligibility"} em employt!e may carry over 

up to 42 hours of vactttion in any calendar year, however, an employee must 

take a minimum of 84 hours in any vczcation yecw. Any unused enticlemenr in 

excess of 42 hours sht.tll he paid. 

1 0.03(A) Vaclltions cmd Conflicting Requests 

Employees shed/ indicate theirjir:;r. ( Jl') and s�c:ond (2''(1) prejel'encesfor their 

summer/fall vttcation period prior to May r 111 any year, ancl prior w 

November l'1for the l'(mutiuing vacmion period prior to May JAI in cmyyear, 

ami prior to November· 1'1 for the rflmaining vacation period, on the forms 
provided. Where there is a conflict, vaccltion.periods shall be assigned on the 

basis of seniority, based on the length of service in a given departmerr.t. 

Employees s/w/1 be advised as soon as possible in advancG and their vacation 

periocl will nor be changed without consulting with the employee. 

I 0. 03(B) The Company and rhe Union agree thar.the principle of seniority in Article 

I 0. 04 (A) above should ulso he sr.t.hjecl to an equal opponunitJ:for ernployees 

wishing ro rake their vacation during the period between June 15'n and 

Labour Day. 

Employees are encouraged to come to a mutually satisfactOIJ' clrrangenum/ 
with rheir co� workers during the period noted above. lfl the evem that conflict 
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cannot be resolved between a group of smployeas the. Company may limit the 

number of weeks ofvaccctio/1 to a maximum of two (2) wBeks for employe:es 
with more than two (1) weeks vacation entitlement in order to resolve the 

conflicting group of employees' requests for vacation. 

I 0. 03 (()All vacation requests require a minimum of two (2) weeks notice, excepr 

outside summer peak periods ami December holiday period where on(r one 

week notice ofreque.stls required. 

10.03 (D) A maximum offoza· (4) employees are allowed off for vacation and 

holidays per shift except in July where a maximum of three (3) employees per 

shift for shifts one (1) and three (3) will be allowed; and a nut.·-dmwn of three 

(3) employees per shift in August for shifts two (2) and four {4). Restrictions 

on vacatl'ons/per.sanctllem1elsick c/(zys reqttest will apply to the first th't'ee (3) 

working days of absence due to sickness or bei·ettvemenc leaves. 

The above provisions do not support the conclusion that, as counsel for the company 

pllt it, the company has the "right to implement a vacation request fi�ee.ze in extraordinary 

circumstances''. It is true of course that article 2.04(D) gives the company the right to 

''operate and manage its busino.ss in all respects", but this right is subject to ti1e critically 

important exception that such operation and management not be in contradiC.;tion with the 

terms of the collective agreen1ent. I shall rofer below to specific tenns which, in my view, 
hnve been contradicted in this case. 

It is also LTue, as counsel for the company indicated. that there are no provisions In 

the collective: agreement which prohibit a vacation reguest fh!leze. Neither, indeed, are there 

any provisions which prohibit a unilateral reduction in wage rates. That is, there nre no 

specific provisions to such effect. On reflection, however, it should be clear thac the 

except ion provided for in Article 2.04(D) has precisely this effect: there are provisions in the 
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collective agreement relating to vacation entitlements just as there are relating to wage 

entitl�ments. It is simply not open to the compa.l'ly in the exercise of its managGment rights 

to contradict these provisions. 

Article 10 pl"oVides for the entitlement of employees to take the vacation they have 

earned. Employees are not entitled, however, to take such vacation at their own pleasure. 

Article 1 0 sets ott t limitations on the number of employees who can take vacation during any 

given period, and provides a mechanism for resolving conflicts (pa1tly on the basis of 

seniority, and partly by 11 limitation on lengths of vacation at certain times) as between 

employees. Where there arc. as in Article 10 (D) express limitations on the numbers of 

employees on certain shifts or in ce1tain work groups (us delimited by the company in 

gltidelines issned from time to time e.nd which the union has not said were unreasonable) 

then it is, I consider, contradictory to say that a company has "the right to schedule vacation 

based on operational needs". 

In bargaining for a renewal agreement, the company did indeed put forward just such 

a proposition, which it subsequently withdrew, saying that it had simply been put fotward 

to ''clarify" the existing language. In my view, however, it is clear that such a provision 

would have been a substantial change to what the collective agreement before me provides 

and which entitles employeas to request vacation subject only to the limitations expressed 

in the co!lectivl!: agro11:mcnt and refeJTed to above. 

Althougll the case turns on a differeL1t point than that in issue here, I note the 

statemenls of arbitrator Lubarsky in Tembec Inc., (2002) 111 L.A.C. ( 4'h) 313 at pat'agraphs 

13 and 14 that, 

I accept tts the appropriate sla.rting point to my antilysis r.he Employer's 

.nt.bmission tht.J.lln rhe absence ofaprovision in the collective ctgeemen.tto the 

co/Ul"WJ1, the Employer h(ls the presumptive right to sch�dule employees on 
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vacation in t:l ma11ner that. will maximize efficiencie.s [cases cited]�--

11owel'er, the cli'stinguishingfactor in all of the cases referred ro by employer 

counsel is that the practice the employer sought to discontinue, no matter 

how lo11gstcmcling. was a practice founded upon its general management 

privilege to operate its enterprise, rather than in connection with the 

appllcmton of a specific substantive provision in the collective agreement. 

That is tmlike thB siwation in the instant case, where th«r« are provisions in 

the collective agreament drwling specifically with the topic of vacation 

allotment. 

In the instant case as well there are, as set out above, provisions dealing specifically 

with vacl:ltion entitlement, and with the limitations which may affect the exercise of such 

cntillements. The TembGc case may be contrasted with the Royal City Bingo case, ( 1999) 

B.C'. file No. A-2.28/99, refen·ed to by counsel for the employer, where arbitrator McPhillips 

noted at p. 243 that, 

First of all, there ls nothing in this language which can be interpreted as 

creating an absolute right to a vacation at whatever time an employee 

chooses. Indeed, che opening phrase of Article 18.03 is that "the Employer 

rl'ill determine how many employees in each classification /1%(l.V talce vacation 

at any pm·ttcular time". Presunwhly, zhac number could be zero. 

In the instant case, the union does not assert that smt of "absolute right", and the 

collective agreement sets out specific limitations on the number of employees in various 

classifications who may take vacations at certain times. This collective agreement does 11ot 

contemplate that that number might be zero. 

Finally, it is to be noted that there is some conflict in tile evidence as to whether or 
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not the company sought the union's consent to the vacation freeze. There have been such 

freezes in the past. a11d on th5 two oth"r occasions ofwh.ich there is evidence, tho union 

either had no objection or appears actually lo have voted in favour oftbe freeze. There is no 

suggestion of any "representation intended to affect legal relations'' in the evidence before 

me and while, as noted, some of the evidence is in conflict, I do not consider that any of the 

witnesses sought in anyway to mislead. The two parties are sincere in their beliefs as to their 

rights. The relationship between the parties is a good one, and in my view in the previous 

incidents refeiTed to as well as in �ie present case, the union has recognized the employer's 

needs and has sought to cooperate, while the company, seeking to continue the hannonious 

l'elationship, has sought the cooperation ofthe union. These mutual courtesies have nc effect 

on the actual terms of the collective agreement by which the parties are bound. In the instant 

case, those terms do not contemplate the unilateral imposition of a freeze on vacation 

requests. 

For all of the foregoing reasons, lbe grievance is allowed. It is my award that the 

notice (Exhibit 1) posted on October 21, 2013 relating to a freeze on vacation requests, and 

tho company's subsequent unilateral implementation of such a fteeze, was in violation ofthe 

collective agreement, and it is so declared. 

DATED AT OTTAWA, this 2P' day of January, 2014� 

Arbitrator 
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